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The goodwill con

KEY POINTS

�� Was HMRC’s change of approach influenced by the 
potential for tax relief rather than tax liability?
�� HMRC’s view of goodwill and trade-related properties.
�� A summary of the relevant financial reporting standards.
�� How is fair value determined?
�� A tribunal hearing may be the only way to resolve matters.

CHRis HaRt believes that HMRC’s 
approach to goodwill and trade-
related properties is based on a 
misinterpretation of the regulations.

In 2009, the Valuation Office Agency (VOA) issued a practice 
note: Apportioning the price paid for a business transferred as a 
going concern (www.lexisurl.com/VzIVf). This related to what 

is known as trade-related property (TRP) – pubs, clubs, nursing 
homes and the like. These properties are normally valued on the 
basis of their trading potential. I wrote an article for Taxation on 
behalf of the Royal Institution of Chartered Surveyors (RICS) 
titled “The goodwill game” (2 April 2009, page 329), following 
a disagreement between the RICS and VOA surrounding the 
publication of its practice note – the RICS having fundamentally 
disagreed with that note.

Subsequently, the VOA and the RICS have debated the matter 
without reaching a consensus, and discussions between the 
VOA and the Chartered Institute of Taxation have also proved 
unproductive. Apparently, no support for the VOA/HMRC view 
has been forthcoming from any other professional body. 

I have been involved in the issue since 2004 and the debate 
since 2009, and it is on my experience of current cases with 
HMRC that this article is based. The views expressed are 
my own, although they are shared by other practitioners and 
supported by counsel’s opinion.

setting the scene
How did the current situation evolve? Prior to FA 2002, the 
HMRC position was that goodwill often existed in a transaction 
involving a trading business. This was probably because the 
goodwill generated within a trade may not have had a base value 
and potentially more capital gains tax was therefore payable. 
This view led to cases such as Butler v Evans [1980] STC 613, in 
which HMRC successfully contended the issue, with the High 
Court holding that a lease and the goodwill relating to the trade 
carried on from the leased shop were separate assets.

From 2002, HMRC’s view changed; not because the market’s 
approach to goodwill changed – FRS 7 and FRS 10 and GAAP 
(generally accepted accounting principles) having been in 
place for many years – but because the provisions of FA 2002 
allowed for purchased goodwill identified in the accounts to 
be written down against corporation tax. From that point, the 
HMRC attack on goodwill began, because its existence now 
had a potential benefit to the taxpayer. It is the HMRC attempt 
to “con” taxpayers into believing that goodwill in businesses 
occupying TRP has disappeared which gives this article its title. 

The initial VOA/HMRC approach was apparently based on 
the department’s reading of the RICS Guidance Note GN1, from 
which they deduced that, in the case of TRP, there could never 
be any separable goodwill. The HMRC view of goodwill was 
modified following the Special Commissioners’ case of Balloon 
Promotions v Wilson [2006] SSCD 167, leading to changes to 
HMRC’s Capital Gains Manual in late 2008.

The subsequent 2009 VOA practice note, referred to in my 
opening remarks, muddles together apportionments for the 
purposes of stamp duty land tax (SDLT) and the allocations 
required by the provisions of FRS 7 and FRS 10 as part of UK 
GAAP under the then FA 2002, Sch 29 (“Gains and losses of a 
company from intangible fixed assets”). The department’s basic 
error is that a valuation, initially of a fully equipped operational 
entity, is required in every situation.

The issues for the corporation tax treatment of goodwill 
and SDLT are similar, but are not mirror images, akin to two 
sides of the same coin. In this article, I propose to start at the 
beginning with FA 2002 and address the allocation provisions 
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required by GAAP, which effectively underpin the HMRC view. 
Apportionments for SDLT are a subject in their own right and 
should be considered separately. The goodwill issue is also where 
there is greatest potential tax leakage.

the HMRC view
HMRC often claim that articles written on this subject do not 
explain or understand the HMRC position and I therefore set 
out HMRC’s Current Position as defined to me in a letter from 
the department most recently in May 2013.

The VOA practice note (at section 11, “Apportionment 
approach – FA 2002, Sch 29 cases”) states: that “FRS 15 sets 
out the principles for calculating the ‘fair value’ of tangible fixed 
assets and provides that non-specialised properties should be 
valued on the basis of existing use value (EUV) (FRS 15, para 53).

However, FA 2002, Sch 29 para 105(3) states that: “Where 
assets are acquired together:

(a) any values allocated to particular assets by the company in 
accordance with generally accepted accounting practice 
shall be accepted for the purposes of this schedule;

(b)  if no such values are allocated by the company, so much of 
the expenditure as on a just and reasonable apportionment 
is properly attributable to each asset shall be treated for the 
purposes of this schedule as referable to that asset.”

The point here is that FRS 7 requires allocations of fair value 
and there are significant differences between an allocation, an 
apportionment and a valuation. There is no requirement in FRS 7 
(or FRS 10) for a valuation to be made or a valuer to be employed, 
and this has been tentatively agreed by HMRC elsewhere.

FRS 7’s objective is that “all the assets and liabilities that 
existed in the acquired entity at the date of acquisition are 
recorded at fair values reflecting their condition at that date 
reported.”

Fair value is “the amount at which an asset or liability could 
be exchanged in an arm’s length transaction between informed 
and willing parties, other than in a forced or liquidation sale.”

FRS 7 (para 6) restates the requirement that “the recognised 
assets and liabilities should be measured at fair values that reflect 
the conditions at the date of the acquisition.”

the fair value
Therefore, why does FRS 7 require allocation of fair value? It 
is possible to value to fair value (see the new RICS valuation 
standard 3) and from January 2013 IFRS 13 requires this where 
practicable. For FRS 7, the ceiling is the cost of acquisition of the 
entity. However, the entity including its debts and liabilities may 
have a lower cost than the value of its component property assets 
taken in isolation. Therefore, allocation of fair value is based on, 
rather than at, market value. Condition clearly means physical 
state, market conditions etc, it does not mean use in the general 
application of GAAP and therefore TRP should be treated in the 
same way as all other property. Generally, for GAAP, property 
fair value is allocated on the basis of what it is, a shop as a shop, 
a factory as a factory etc. There is no requirement in FRS 7 or 
FRS 10 requiring TRP property to be treated differently, or 

for an allocation of fair value to be made on the basis of a fully 
equipped operational entity.

In the case of FRS 15 (“Tangible fixed assets”), while para 53a 
is quoted in HMRC’s May 2013 letter, the first line is omitted by 
them: “The following valuation bases should be used for revalued 
properties that are not impaired: (a) non-specialised properties 
should be valued...”

And FRS 15 (para 56) states that: “Certain types of non-
specialised properties are bought and sold, and therefore valued, 
as businesses. The EUV of a property valued as an operational 
entity is determined by having regard to trading potential, but 
excludes personal goodwill that has been created in the business 
by the present owner or management and is not expected to 
remain with the business in the event of the property being sold.”

In the appendix to FRS 15, the differences between market 
value and existing use value are defined. However, the HMRC 
view is that the only approach is to value the property assets to 
EUV, not market value, as fully equipped operational entities. It 
is accepted that a valuer would have regard to the RICS Valuation 

HMRC’S CuRRENT POSITION

“Having sought relevant specialist advice it is my opinion 
that the company’s accounting treatment does not meet 
the requirements of UK GAAP. The relevant accounting 
standards are FRS 7 ‘Fair values in acquisition accounting’ 
and FRS 10 ‘Goodwill and intangible assets’.

“In addition, to determine a market value for tangible 
assets as required by FRS 7 (para 9), FRS 15 ‘Tangible fixed 
assets’ is also relevant...

“The objective of FRS 7 is to ensure that when a business 
entity is acquired by another, all the assets and liabilities are 
recorded at their fair values reflecting their condition at that date.

“FRS 7 ... defines the fair value as the amount at which 
an asset or liability could be exchanged in an arm’s length 
transaction between informed and willing parties, other than 
in a forced or liquidation sale.

“FRS 7 (para 9) says the fair value of tangible fixed assets 
should be based on market value. FRS 7 (para 6) also requires 
that the fair value should be based on the conditions at the date 
of acquisition. Here, the properties were being used as TRP 
[sic] and so, under FRS 7 they should be valued at market value 
on that basis. There is no further guidance in FRS 7 as to how 
the market value of a tangible fixed asset should be arrived at 
and it is therefore appropriate to look at FRS 15.

“FRS 15 (para 53a) states non-specialised properties 
should be valued on the basis of existing use value (EUV) 
... Therefore under FRS 15 (para 56) the value of non-
specialised properties such as TRP [sic] that are bought and 
sold as businesses should be based on EUV having regard to 
trading potential.

“Under FRS 10 (para 2), purchased goodwill is the 
difference between the cost of an acquired entity and the fair 
values of that entity’s identifiable assets and liabilities.

“Preliminary advice from the VOA suggests that the fair 
values of the properties and the fixtures and fittings are equal 
to the consideration paid ... in accordance with FRS 10 the 
goodwill is nil.”



20 TAXATION  20 June 2013

www.taxation.co.ukBusiness tax

Standard GN1 (now GN2) in preparing a valuation under the 
revaluation requirements of FRS 15. However, FRS 7 and FRS 15  
clearly do not support the HMRC view. FRS 7 (para 9) states 
that: “The fair value of a tangible fixed asset would be based on:

(a)  market value, if assets similar in type and condition are 
bought and sold on an open market; or

(b) depreciated replacement cost, reflecting the acquired 
business’s normal buying process and the sources of supply 
and prices available to it.

“The fair value should not exceed the recoverable amount of 
the asset.”

Market value
Market value is the basis, not EUV. FRS 15 (para 6) states, under 
“initial measurement”, that “Whether acquired or self-constructed, 
a tangible fixed asset should initially be measured at its cost.”

Under the heading of “Valuation”, it is stated that “an entity 
has the option of revaluing its tangible fixed assets.” 

Clearly, it is only where a property is revalued at the director’s 
discretion that the provisions of FRS 15 (paras 53 and 56) apply. 
It has been wrongly argued that these paragraphs provide a basis 
of authoritative accounting literature underpinning HMRC’s 
approach. To do so, HMRC ignore the preceding paragraph 43; also 
under “Valuation” which states that: “Tangible fixed assets should 
be revalued only where the entity adopts a policy of revaluation.”

The footnote to the page is telling: “The term ‘revaluation’ 
does not encompass either the write-down of the carrying amount 
of a tangible fixed asset held at historical cost for an impairment 
in accordance with FRS 11, or determination of the cost of an asset 
acquired as a result of a business combination stated at its fair value 
at the date of acquisition, in accordance with FRS 7 ‘Fair Values in 
Acquisition Accounting’.”

Therefore, the HMRC statements on FRS 15 are wrong 
and based on a selective extraction of paragraphs from the 
revaluation provisions, while ignoring the specific direction not 
to apply the re-valuation basis to the allocation of fair value. This 
is further underpinned in Appendix II to FRS 7 under “Notes on 
legal requirements at 5”.

the correct approach?
What, then, does FRS 7 require? Clearly, it is an allocation of 
fair value, but on what basis? The application of a fully equipped 
operational entity EUV valuation is clearly incorrect. This is because 
it involves the capitalisation of a notional fair maintainable trade 
income stream. This means that the valuation arrived at, for GN1 
purposes, is of a notional business taken to be a fully equipped 
operational entity. However, Appendix 1 to FRS 7 states at 1(a):

“The identifiable assets and liabilities of the 
undertaking shall be included in the consolidated balance 
sheet at their fair values as at the date of acquisition. The 
‘identifiable’ assets or liabilities of the undertaking acquired 
mean the assets or liabilities that are capable of being 
disposed of or discharged separately without disposing of a 
business of the undertaking (Schedule 4A, para 9(2)).”

If fair value was allocated on the basis of a fully equipped 
operational entity following an exchange, part of the business 
of the entity would be included in the disposal, as specifically 
prohibited above.

What then is the correct approach? Lack of space prohibits 
an explanation of how one might allocate fair value or value, as 
far as it is possible to value to fair value, to the property asset. 
However, it is clear that there is no requirement to value a TRP 
as a fully equipped operational entity. One might have regard, 
as a starting point, to the alternative approach set out in GN1 
which is: “Market value of the empty property having regard to 
trading potential.”

It is sometimes thought that the RICS Red Book provides a 
straightjacket into which the valuer is confined, but this is not 
the case. Because most of the existing cases date back to the 
period 2004 to 2008, I quote from the January 2008 edition (at 
6.5 and 6.10):

“The practice statements in Part 3 of these standards 
have mandatory status, and should be applied to any 
valuations and assessments of worth provided by members, 
in all states, and for all purposes, to which these standards  
apply. Where a valuation is governed by statutory or regulatory 
requirements, these standards will apply, subject to such 
amendments as may be necessary to meet those requirements.”

“It is recognised that there are situations and 
circumstances where valuers, exercising their proper 
professional skill and judgment, will not necessarily follow 
the Guidance Notes.”

Finding fair value
Provided that the proper approach is followed in making an 
allocation of fair value under the provisions of GAAP, it is 
probable the HMRC do not have the right to introduce their own 
computations of value. We should not forget what FA 2002, Sch 29  
para 105(3)(a) stated: “Any values allocated to particular assets by 
the company in accordance with generally accepted accounting 
practice shall be accepted for the purposes of this schedule.”

As a proposition, this is completely rejected by HMRC 
although on grounds that, I am advised, do not follow the 
principles of statutory construction. However, if a taxpayer 
allocates fair value, following GAAP, on the basis that the 
property asset is the setting in which the trade is conducted, there 
is no basis in law for HMRC to challenge the quantum adopted. 
Interestingly, I am still awaiting a proper response to a letter 
drafted by counsel of July 2012 to which HMRC do not seem to 
have a ready answer. One would have thought that these truths 
(as expressed by HMRC) should be self-evident; however, the 
First-tier Tribunal will surely decide the matter in due course.

If there is no basis on which to adopt a valuation of a fully 
operational property for the purposes of FA 2002, Sch 29, why 
should this be the starting point for the apportionment of value 
for the purposes of FA 2003, Sch 4 for SDLT? That is a story for 
another day. n

Chris Hart FRICS is vice-chairman of the RiCs taxation 
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470740 or visit: www.propertytaxationspecialists.com.


